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The Conception of Fornication

—From The Han Code to The Tang Code

Itaru Tomiya ( Kyoto University)

Abstract; The articles in the Tang Code include the content that the
sexual intercourse in the case of unmarried couple still constitutes a
crime. And if the intercourse is made in mutual agreement, it means 71
Z% he jian”  (fornication by consent) , on the other hand if it is forced
one, it is defined as “ % Z% qiang jian (assault)”. In this article, 1
would like to examine these three points.

1 Is it correct that the word 2% jlan means illicit sexual intercourse
between unmarried couple?

il Has such a stipulation in The Tang Code existed since the laws in
the Qin and Han?

iii Is it true that if unmarried person have sexual intercourse, it
constitutes a crime to be punished in the pre-modern China?

Keywords: Sexual intercourse Fornication Tang code Han code

I The fornication prescribed in The Tang Code

In my contribution to the publication to mark the 30th anniversary of the
foundation of Institute for Chinese Ancient Legal Documents, China University of
Political Science and Law, I would like to discuss the notion of fornication between
Confucius ethical concept and effective criminal statute.

Now we should enter the articles of The Tang Code ( JHHE).

There are following articles on sexual intercourse between male and female in
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the Miscellaneous Statute ( #Eff) in The Tang Code.

All cases of illicit sexual intercourse punish both partners by one and one-half
years of penal servitude. If the woman has a husband, her punishment is two years
of penal servitude. If personal retainers, general bondsmen, and government
bondsmen have illicit sexual intercourse with commoners, the punishment is
increased one degree in each case. Illicit sexual intercourse with a government or
private female slave is punished by ninety blows with the heavy stick.

Ilicit sexual intercourse with another person’s personal retainer’s wife, or a general
bondsman’s or government bondsman’s wife or daughter, is punished by one hundred
blows with the heavy stick. If force is used, the punishment is increased one degree in
each case. If a tooth or more is broken or the person is wounded, the punishment for
breaking or wounding in an affray is increased one degree. (410)

All cases of illicit sexual intercourse with relatives within the fifth degree of
mourning or their wives, or a daughter of a wife’s former husband, or half=sisters of
the same mother but a difterent father, are punished by three years of penal servitude.

If force is used, the punishment is life exile at a distance of 2000 /i ( ). If
a tooth or more is broken or the person is wounded, the punishment is
strangulation.

If the person is a concubine, the punishment is reduced one degree. (411)®

According to the article 410, “#& Jian” between man and woman warrants

one-half years of forced labor. In this article, what is the meaning of the word “#&

@  “The Tang Code” translated with an introduction by Wallnce Johnson, Prinston University Press,
New Jersey, 1979
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Jian” 2 Wallance Johnson translates it “illicit sexual intercourse” as above.

However, what is the illicit act? Why is the sexual intercourse between male
and female illicit, illegal, and wrong?

The 410 —411 articles in The Tang Code should include the content that even
if it is in the case of unmarried couple, the sexual intercourse still constitutes a
crime. And if the intercourse is made in mutual agreement, it means “fll Z& he
jian” (fornication by consent), on the other hand if it is forced one, it is defined
as “IR % giang jian (assault)” .

I completely agree that the article 410 of the Miscellaneous Statute is the
stipulation on the fornication of unmarried male and female. Nevertheless here I dare
to ask following questions :

1 Is it correct that the word ;%:jian means illicit sexual intercourse between
unmarried couple?

il Has such a stipulation in The Tang Code existed since the laws in the Qin
and Han?

iii Is it true that if unmarried person have sexual intercourse, it constitutes a
crime to be punished in the pre-modern China

In this presentation, I would like to examine these three points. As the initial
step, I am entering the room of analyzing the meaning of the word Z& jian.

The Tang Code prescribes # jian as a crime in many articles. Nl nei luan
(inner disorder)” , one of the ten abominations, is the crime of sexual intercourse
with relatives who are of the forth degree of mourning or closer and the sexual
intercourse with one’ s father’ s or paternal grandfather’ s concubines, including
those who give their consent. ©

Indeed the word £ jian appears in reference to the sexual act between male
and female, but in some articles this word is used as the illicit or evil deed, like
robbery, villainy and falsity.

In the military bases of the frontier, if it occurs that foreign villains
successfully enter China or Chinese villains go abroad and the lookout is not aware

of it, he is punished by one and one-half years of penal servitude. @

© THMAE GHE/NTIER - QR EAE),  ApE B
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4

This is the article of the Imperial guard and prohibitions (25 HE) in The
Tang Code. It is obvious that the word %% jian in this regulation never means the
illicit sexual intercourse.

Next we should examine the Han code and other historical sources in the Jin-

Han periods.

II' The fornication prescribed in Qin-Han Statute

We can find the articles on the crime of Z& jian fornication in the statute of Qin
and Han periods.

WELRE NG . A1, T A, 189 Miscellaneous Statute ( #EEE TRFE
i )

If a slave fornicates with a commoner to have a child, the child should belong
to a commoner.

WO (B F, EZERESE FUBE, FHELF, S, 190MS

If a slave takes his master or his master’ s mother or wife or child to his wife,
or if he fornicates with them, he is punished by execution at the market place. ------

[ AR BT | 5 ZELARSE . BT () B g, JLoRBar | BRATR.
191 M8

If a brother commits incest with his sister or takes her to his wife, they are
punished by the execution at the market place. If it is the case of assault, she is not
punished.

At BLNERNGE | R KT B S8 RO L%, Holid | DLsgiTFamz . 192MS

If a man fornicates with a married woman by consent, both he and she are
punished by forced labor without mutilation. If an officer commits it, he is
sentenced for assault.

SRENATH M (8) LARE R, 193MS

If a person commits fornication by force, he is punished by castration to be a
palace servant.

[l BE BACARBRAF | W (faf) G, BT, BAEEEARM 172

If children of the same mother but of different fathers fornicate with each other,
how are they sentenced? It is execution at the market place.

However, we must bear it in our mind that in the other articles of The Han

Statute there are the words “IF jlan (#)” which meaning is evil or evildoer as

The Tang Code.
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WRAUE RS DUITFRFE . fnlB---- % ol
How an overseer to be is sentenced who does not apply himself to the business

of his office, but to evil things?
I The meaning of the word #&

Regarding the two words “UF jian” and “#& jian” , Explaining Writing and
Analysing Charecters Vol. 12 5 Cfit 7 gives separate interpretation.

I LEd, [BoE, wslaiEza:, FEFdR, S AHTFRZ.
RZ.]

The word I means to commit 1% yin (license) .

[ Duan comment ( Bt E # ¥ ), this word means the crime of % {F
(licentious evil) , and is not same as the word of % jian . Though contemporary
persons think UT is #&, it is not correct. |

. LW, [BUE, ATH&EZEBL, (L9 E, A, &ZFEW,) ]

The word #& jian means s si (evil) .

[ Duan comment, In the explanation on /s si, it is said this word means evil |.

gE. L, [Bk. A8, &AM, &F KW, KELRE . &®
2. SZUERZ . BITMEESR, ]

UE yin: 2 si means i yi (excessive) .

[ Duan comment, the pronunciation of s si is same as FA si, its meaning is
evil.

% yi means %% yi, which meaning is to be excessive. |

Though #& jian and U jian came to be used in the same meaning, the word U
means to commit? yi (excessive evil) and the other #& jian is the noun which
means evil. This is the comment of B £ # Duan Yucai. Actually these two words are
used in the same category in other historical record in the Han period. Exempli
gratia, the book of interpretation on the words named Shi Ming B4/ =i
explains that the word #% jian is same as the word {T jian . Its meaning is to break
the canonical regulation, i. e. elicit act, evil, excessive misdeed, etc.

Here I ask once again. What kind of act between male and female constitutes
the evil and illegality? And is it true that if unmarried person had sexual
intercourse, it constituted a crime to be punished in Han and Tang? Was the sexual

intercourse admitted only under the condition of married couple?
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IV Sexual intercourse in the Han bamboo slips

Now I can quote very interesting and fruitful archeological documents in order
to examine the conception of #& jian in Qin-Han period. It is the Han bamboo slips
excavated from the Han tomb at VI B 9% 5K Il Jiang Ling Zhang Jia Shan in
1983. About 200 slips named as Z% 3t & Zou Yan Shu, are the records of the
judicial controversy, in which there is an affair of a sexual intercourse.l am
presenting the outline of it.

A widow H! jia had sexual intercourse at an inner chamber behind the coffin of
her late husband. It was during mourning when the funeral ceremony had not
completed yet. The controversy was on the crime and punishment applied to her.

The first opinion; The widow did not only conduct funeral proceedings without grief
but also unbelievably had sexual intercourse with other man beside her husband’ s
coffin. If this were the funeral case of her husband’ s parent, her act should have
corresponded to the crime of lack of filial devotion. Actually, it was under the situation
of her husband’ s funeral proceedings. So the crime of impertinent and irreverent
behavior in the funeral ceremony should put on her and the punishment sentenced to her
should be forced labor without mutilation reduced one degree.

The rebuttal opinion: If a married woman has sexual intercourse with other
man, her deed should correspond to disloyalty to her husband. Such guilt,
however, is not applied to the situation in which her husband was already
dead. Additionally, there is no record of pretrial investigation for this judicial
affair. Therefore she should be judged “not guilty” ,®

Here what I would like to indicate as the most important matter is that

B SRRV RAR SR IACRE HARRIE BREUT LRREN [HARE S
WAL BEF A0 | Bl H . RACRERIE I H | BUR . SERIMEE | B2 | Wy
WE . BAAE WORFEZH, AEFHFRT, RTTZR, BAWMAE, #HAL, AL
LU bsEz | IFH REEE . fiirE, LRZKE

AL T RA L THE, e b K38, BT B RO, T8 TN
i Z MR A R ANGT | W RS T AR I BEF R AR RPE UG B 5L AE s AR
MR BHL O [EER K FWARE | LR AR | U E AR 2 IS
At KRBT, LR MM RE | WA, WREZ RBR, WRLHE, kKX
BRSE . RFEUFE5EHAE L REEN, AFZR, EHBMEE, BREz, 2%
RERE WA, MM RIEANIER | B PRI Bz A% - R R
KL WEERE, &

©
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concerning ! Jia’ s act, the sexual intercourse itself never involves illicitness
but it comes to constitute a crime under certain conditions. The conditions are
mourning period, or act ignoring filial devotion, or disloyalty to her husband, or
impertinent and irreverent behavior in the funeral ceremony and so on. If these
conditions are not met, the sexual intercourse between male and female could not
be guilty. In this framework, does “ unmarried” meet the condition which
constitutes the crime of fornication?

The context of the Z= it & Zou Yan Shu, 1 quoted above, is far from proving
it. In addition to the excavated sources, it is impossible to find the verifiable
examples in any historical data in the Han period.

The word ;%:jian in the historical sources including 2 5#C Shi Ji and & Han
Shu mainly means an evil act/person which is unrelated from the crime of sexual
matter between male and female. Even limited in the meaning of fornication, the
crimes of #& are following acts.

(1) AObLT4F, Aoma NFE, &k, i, TETrHEE

(2) BIC/NAE, BEAN, N4, OB 4, RBELAFEZE, B, SES
Ja LI RLER

(3) JUHhTCAE, AR FEACORER MR, (R S EER)

(4) VU4, BHGE A~ TRBETS, UMEE, . RERWEE
JC I LR

(5) TP, N sl 22 Ak BT R B\ 1 R I s,

o AR HIZRMINI AR . ARAERE | BH . EAE, BEH [ARFEN, AELMME
H., o BT IGRF, ERREE [ # 0,
HE AR, AHE=H TEMA®] .
R [ R s .
[AFARBEARH, SERAREREAH, BE,
FREE [ ANBRAH . YT
FET R A G SRR AR
FERFEEF [ RAEN A I SR B R B A . BB FE A R R
AE RAT, SESRAERIEE . |
FHEE AR B |
AH [RBFRE., ZEZXA, EB 7, EMZBE02 06,
e A N
FIO[AER 90 3 8 LR OSE A 9 B 2 R 2 AL, 2 R AR [# ] F 2 K5 K
O000000 S FofFfrdess M mER L, BERE&, RIFE T, 8% HBmA
Z.]
ZilkE 180 - 196
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(6) MWHEITCAE, FAFEM, VU4, ALBR[E Etka, BEK, HE AR,
TR

The details of these deeds are:

A Sexual intercourse with a married woman either by consent or by violence
(assault)

B: Fornication in the mourning period of their parents

C: Sexual intercourse between close relatives (incent)

D: Sexual intercourse between commoner and slave, or master and slave

We cannot seek the evidences that unmarried couple’ s intercourse constituted
crime to be punished in any historical data in the Qin-Han period.

It is possible to think that the period when ZZ I E Zou Yan Shu, was
completed must be in Han B Gaodi reign. This shows the Han statute had not the
regulation that the sexual intercourse between unmarried couple was fornication to
constitute any crime.

It is beyond certain “boundary” like above A-D that the sexual intercourse
should come to be a crime. The original meaning of the word & (¥£) vyin is
“licentious” , which means the licentiousness beyond self-control. In this context,

the interpretation of & X fi# ¥ can correspond to it.
V  Confucian influence toward the Tang period

The social notion on the fornication between male and female changed in a half
millennium from Han to Tang. Although mere sexual intercourse between unmarried
male and female was not the crime in the Han statute, it changed in The Tang Code
to be prescribed as the crime of fornication. It is the article 410 of the Miscellaneous
Statute in Tang Code.

What caused the change? And when did the sexual intercourse between
unmarried couple come to constitute the criminal act?

As it is well-known, the strict distinction between male and female is prescribed
in the ritual of Confucianism. In the chapter named Inner Rule N HI] of the Note of

Ritual #45, we can find out a lot of sentences expressing strict distinction,® which

O [#EL WAL BRI ERE . AEE. BN BTESh . TN, WM. KSR
N BANS LA B ARG, A BORT R Z A AR OB K 2 B L AR
g, RAE, BB, MRz, DR, B, Rz,
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lead the Confucian morality and chastity expected to woman.

The influence of Confucianism could be verified in The Commentary of Tang
Code J} i ik on the Inner disorder N BL prescribed in the Statute of General
principals ZWH%, i. e The Book of the Zuo Commentary JE A8 Zuo Zhuan states:

“The woman has her husband’s house ; the man has his wife’s chamber; and there

H
must be no defilement on either side. 7 1If this is changed, then there is incest. «+----
the rules of morality are confused. Therefore this is called inner disorder.

The meaning of the idiom P &L nei luan is nothing but the confusion (#&L) of
familial/ inner regularity. (PN I nei ze)

It is certain that the Confucian morality appeared even in the crime of {T Jian
in the Han Statute, such as in the case of ignoring mourning ceremony and filial
devotion. However there is no evidence that breaking strict sexual distinction written
in Inner rule of the Note of Ritual constitutes a crime to be punished.

Whether the regulation prescribed in the Miscellaneous Statute in Tang Code
was actually applied as a penal code in the judicial decision or not, putting aside
the effectiveness of Tang Code, now I am discussing the historical stage of the
increasing impact of Confucian morality into the ancient and medieval Chinese
codes.

To my examination on this, there were five stages toward the Tang period.

The first stage is the reign of VE X7 Han Wudi, 100BC. Then the Han Statute
was decided to be written on bamboo slips three J{ chi in length. It means both legal

Rl M, MEJeLb o WM, S FARW I, BT 2, R A,
W W, BUKME. ML ME. SF. AL PhEEL WAL BB, BN, KIRSE. BRE
Ho FTATE, BMBEHESL , NE, BZWII5%4, BFE, BLARE, A3, NE,
WA R RS, g R, WEZHE, JUFE, B8, TF, mstsh g, s
AR AL, B, AR RS . HERRD . WA B A

EHERME, LA AR, BREEEREE. MRA). N, BEG, B, —bwmil, e, W
VIR, #ERE, 19170 . MBARE, WA, = FimfasE, mmyd, mem
Ui B S Wtat, Jr i AR E , ARG, ARE, b AR R, IR
B, LhEeR,

O T HEMNN . WHBRIEN, YUK, MM, MAEMEN. B4, DR, 8l
EAL, ANINSCE U, MMBIEE . A TUEMSE, iR, A, S SRR,
HSRIZs 38, SRR 23,

[ifFet] 2B TR TR W] B, 2de, PREREN MoK TR 72, 2%
WA FERT, R R, (BERR, FEREE BEEZ. B4z
LB RGO MRS MO R A, )
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statute and Confucian classics were put on the same level as imperial canon. This is
the first step toward the Tang situation.

The secondly, it is in the Jin Dynasty RIS Jin Tai Shi Statute and
Ordinance were enacted in 268 AD (F A VUAE) . Regarding the establishment of
Jin law, I have published one article to discuss the development from the Han
Statute to the Jin law.

In this stage two kind of Chinese law are codified, i. e the criminal code (fF
li) and administrative code (4 ling) . In particular Jin Administrative Code (4*)
in 40 volumes, was strongly influenced by the Confucian Ritual Code (#LHL) .

The third stage, the matter concerns the intercourse between male and female.

In the year 339, when the Northern Wei Jt %4 still maintained the non-Chinese
tribal state before they transformed themselves into an imperial state like China in
the North, the stipulation that the sexual intercourse without the ritual should
warrant the death penalty was enacted. @

It is quite doubtful whether the word “ M ritual” in this article “AS DLl 5z
4L corresponds to the ceremonial way of Confucianism. Considering it was the
affair in early 4th century, I think it should be a strict ordinance on conjugality
which prohibits the endogamy. However, I think the historical fact that they
established the strict ordinance on the intercourse or marriage between male and
female could relate the regulation on the fornication of the JtZ% Bei Wei penal code
enacted in 5th century, even if the conception of prohibition was totally different in
between.

And the fourth stage, when the Bei Zhou JtJ# code and ordinance, which
formed the foundation of the F§ Sui law, were enacted, one of the Confucian
canon, Ji#4 Ritual in Zhou had a significant influence on the legislation. Though
the direct effect of Zhou Li  was appeared in the administrative ordinances, it
could be possible that the rigorous observance of normative ethics led to the severe
punitive statute. The Confucian morality and distinction between male and female
described in Inner Rule of Note of Ritual #45C. came to be embodied in the criminal

code from Bei Zhou to Tang.

© [#HF] MEE
MR AR (339)  EALAE . MRS G R LI LR E O BR S L A R
BURNUMIEIE, RABE | BEEIER G A0+ U, Rk ZERY T2 2l
Wz WEHY, W, BRI RS, AkeA,
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And the last, while the criminal code came close to the ritual code, Lii f
reduced the function as effectual legal stipulation. In the year 541, Dong Wei
period, a new ordinance named Ge #% was added to the history of codified law in
medieval China. It was the 15 volumes of [B§lE#% linzhi Ge. It has been thought that
the new ordinance named Ge % is a secondary law as an aid to the Criminal Code
e | myself, however, the Ge #% was the effectual and practical code which
should be applied to real affairs instead of the Criminal Code.

The Tang Code was enacted in the year 624 and was revised in 651 and
653. As we discussed it, there are articles on sexual intercourse between male and
female in the Miscellaneous Statute in The Tang Code. But it is impossible to seek
the actual adjudication according to the article 410 in the Miscellaneous Statute in
any historical sources.

It is because The Tang Code changed itself from norms of adjudication (%ﬁi‘fﬂ
HLHT) to norms of conduct (174 M) after the several stages from Han to Tang

mentioned above.
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